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a,l{ anf# za arg arr riits rraa it as gr 3mer a uf qenR,fa fr
sag T;r rf@rant at sr4la ur gar 3raa Igdaaar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Q ~ t!Xcbl'< cj?f TR[a:rcrr~

Revision application to Government of India:

() atu sql ca 3tf@fr, 1994 ctI- tTRT 3raa ft aalg sq mcai # GfR "# ~ tTRT "cbl"
'3"9"-t!ffi cB" ~~ Lj\(~cfj cB" 3Wld gr@av 34at a7ft Rra, + VF, fclm ii?ilC"lll, m
fcr:rrr, mm~. '3frcFl cfI-cr car, ir f, {fact : 110001 "cbl" cti- \Jll'TI ~ 1 -

(i) A revision application lies to the Under Secretary, to the Govt of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

i) zuf mr al etf #a sra ft gt~ar ear favat qugrIr znr r1 arr a u
fa4ft usrtr w art ura g; rf "B, <TT fcITT:Tr '+-!0 '51411'< u +Tuer i ark a f4Rt
cb I '<'{5{ I ;i "B <TT fcnm ·~ 0-s 14 I r #'al ma 4t 4Rau a hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a f J_.._,,.,_ house or to
another factory or from one warehouse to another during the course of pr oods in a
warehouse or in storage whether in a factory or in a warehouse.
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() la # as fan# lg zu q?gr # Plllfffia 1=fRYf 'C!x m 1=fRYf * fclPl½f0 1 # '34lJlll ~ ~
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3Nli:i.-J c#l" Gagae gar a fag Git sp@ #Ree mr 6 n{ & oih ha sr?r
\JTT" ~ tTRT -qct frrlli:r * :1,a1FG!cb ~. 3m * mxr "4"Tf«r ata.u za ala j fctffi
srf)fr (i.2) 1998 tfRT 109 mxT~~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~ '3Nli:i.-J ~ (3TCITT1) Plll½lctc:11, 2001 * frrlli:r 9 * 3Wfc=r fclPI~ce ~~ ~-8 #
al feat , hfa sr# # ufa srr hf fetas mrr 1iR1 * ~1a-<4ie>1-~ -qct 3TCITTf
37reg #t at-at ufzji a rel fr 3ma= fhu urn Reg tr rrr arar g.pl gl ff* 3Wm tfRT 35-~ # frrtllfu:r -ct)- # ta a arr €tr-6r at ffl m~
afeg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@G mda mer usi ica+a a ya ala q] za swa a mcTT wn:r 200/--ctR=r
:fRlFf $t urg 3jk uzj icza ga car if "G'llTcIT "ITT cTT 1000/- c#l" cJ5Tff :f@R c#l" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
inV'olved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zrca, #ta sari ca gi tara 3r#lat znrnf@era ffl 3TCITT1:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) kt gr4a zgca 3rf@fr, 1944 c#l" tfRT 35-#1°/35-~ * 3Wfc=r:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(q;) '3cfc1ftiRsla 4Rvt1i:i 2 (1) co#~~*m c#r 3r#ta, 3r4hta v# zc,
a#ta sari ca ya ala srf8tu rznrf@ran( free) t af 2bar 4)8al, Garr
# 2nd 1=!Tffi, isl§J..J I d7 'J..fcff , d-if!"<.cl I , FR"tH--1 I~ I'<., di eP--1 c:Uisl I ~-380004

(a) · To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in (?ase_ of appeals
other than as mentioned in para-2(i) (a) above. ~-··:· .... ,
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ sa srhr i { on?sii ar rm4gr zh atrt pr sir # frg #ha r 3Tar
ajar an fan sir a1fey z au st'g #f fa fur udh arfa a fg
zqenfe,Ra a791Ra urn@rawr al va sq zu €tu r at va 3a fur unrar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

urzaraa zcaarf@,fzu 197o zenisif@a #l 3Pr--1 # 3lWffi feiffR fag Gr ad
3me4a u cores zrenfenR fofu qf@ant a sm2gr # r@ta #6t v ufu .6.so h
arur1razu grca fee am ±hr a1Reg1
One copy of application or 0.1.0. as the case may be, and the order of the adjournm_ent
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

zt 3it i«fer mi at fireraare fr#i ctr ail ft eurt 3lafa fart urar ? uit
ft zca, €tu sna zca via34la)r =nzuf@rawi (araffaf@) fr, «gs2 # [Rea

&t
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

u @r zrcas, ta sql«a zres vi ha1a n4al4tu nanf@raw(fr),#
,feor@tat ma i a#Tirpemand) gi &&Penalty) T 10% 1l'f "G!mcl?Br
2/faf a 1zaifa, off@raaqfs o a?tssq & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4{tu3nrapeajharak 3a«fa, sfre@ "afar #tmrf"(Duty Demanded)
a. (section)&s ±apasaRuff,ft;
z faarea#az2feeestuI;
au ha2Refit#Ru 65as 2aRI.

> uqfsa r«if&a an@hause gf sarsl gear l, er8leRaa hf@hu gfsfaf@armrr•
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the·Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

zr an?rk ,Ra arfhauifravwr #warssiyea arzrar zeroaavs Raf@a ta fsg mg zyeah10%
syrarau ailsribaaau Raif@a slasauk 1o4rarru al sraftl

In view of above, an appeal against this order shall lie before t yment of
10% of the duty demanded where duty or duty and penalty are in d where
penalty alone is in dispute."
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ORDER IN APPEAL

The present appeal has been filed by M/ s. Mohammad Sidik

Iqbalhusen Shaikh, Shop No. 3, Nr. Kheruwala Hall, Javed

Complex, Danilimbada, Ahmedabad, Gujarat-380006 (hereinafter

referred to as the "appellant") against Order in Original No.

MP/52/DC/Div-IV/22-23 dated 15.11.2022 hereinafter referred to

as "impugned order"] passed by the Deputy Commissioner, Division

IV, CGST, Commissionerate Ahmedabad South (hereinafter referred

to as "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant

were not registered with Service Tax department. They are holding

PAN No. AXPPS1150H. As per the information received from the

Income Tax Department, the appellant had earned substantial

service income from services during FY. 2014-15 and 2016-17,

however they did not obtain service tax registration arid did not pay
service tax on such income from service. The appellant were called

upon to submit the documents, however, the appellant failed to

submit the required details / documents. Therefore, the appellant

were issued Show Cause Notice bearing No. IV/Div.-IV/SCN

258/2020-21 dated 23.12.2020, wherein it was proposed to:

Demand and recover an amount of Rs. 30,95,206/- under

proviso to Sub Section ( 1) of Section 73 of the Act along with

interest under section 75 of the Finance Act 1994

(hereinafter referred to as 'the Act).

b) Impose penalty under the provisions of Section 77 (1), 77 (2)
and 78 of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 30,95,206/

was confirmed along with interest.

0

0
a)

b) Perialty amounting to Rs.
78(1) of the Act.
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c) Penalty amounting to Rs. 10,000/- was imposed under 77(1)

of the Act.

d) Penalty amounting to Rs. 5,000/- was imposed under 77(2)

of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present.

appeal on the following grounds:

► During the impugned period the appellant being a government

registered contractor was providing service to local authorities

only. The said service is exempted under mega exemption

Notification 12/2012-Service Tax dated 17.03.2012 and hence

the appellant are not liable to pay service tax.

0 } In respect of taking service tax registration the appellant submits

that as they are not liable to pay the service tax, they are not

required to obtain Service tax registration under the provision of

section 69 of Act.

0

► As the appellant are not liable to pay service tax and are

exempted under the provision of Notification of 12/2012-ST dated

17.03.2023 there is no willful suppression of facts nor

contravention of any provisions of the Act and therefore invoking

provision of section 73(1) of Act along with interest under section

75 of the Act and penalty under section 78 of the Act are not

proper.

5. Personal Hearing in the case was held on 25.08.2023. Shri

LS. Saiyad, Tax Consultant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made mn appeal

memorandum. He submitted that the appellant provided works

contract service to Ahmedabad Municipal Corportaion, which is

exempt from service tax vide Notification No. 25/2012-ST dated

20.06.2012. It was requested by the Tax Consultant to set aside the

order.

5.1 He submitted copies of supporting

5
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26AS, Form 3CD, Income Tax Return as well as statement of

income and Financial statements like P & L Account, Balance Sheet

for the FY. 2014-15 to 2016-17, copy of Registration Certificate in

AMC, copy of work order in AMC

6. I have gone through the facts of the case, submission made

in the Appeal Memorandum, the submission made at the time of

personal hearing and the material available on record. The issue

before me for decision is whether the impugned order passed by the

adjudicating authority confirming demand of service tax amount of

Rs. 30,95,206/- along with interest and penalties, considering the

facts and circumstances of the case, is legal and proper or

otherwise. The dispute pertains to the period FY. 2014-15 and

2016-17.

7. It is observed that the · demand of service tax was raised 0
against the appellant on the basis of the data received from Income

. Tax department. It is stated in the SCN that the nature of the

activities carried out by the appellant as a service provider appears

to be covered under the definition of service; appears to be not

covered under the Negative List of services as per Section 66D of

the Act and also declared services given in 66E of the Act; as

amended. However, nowhere in the SCN it is specified as to what

service is provided by the appellant, which is liable to service tax

under the Act. No cogent reason or justification is forthcoming for

raising the demand against the appellant. It is also not specified as

to under which category of service, the non-payment of service tax

is alleged against the appellant. The demand of service tax has been

raised merely on the basis of the data received from the Income Tax.

However, the data received from the Income Tax department cannot

form the sole ground for raising the demand of service tax.

7 .1 I find in pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be

issued indiscriminately based on the differencebetween the

6 .°

0



0

0

F.No. GAPPL/COM/STP/ 1248/2023-Appea

ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to

issue show cause notices based on· the difference in ITR-TDS
data and service tax returns only after proper verification of

facts, may be followed diligently. Pr. Chief Commissioner/ Chief

Commissioner(s) may devise a suitable mechanism to monitor

and prevent issue of indiscriminate show cause notices.

Needless to mention that in all such cases where the notices

have already been issued, adjudicating authorities are expected

to pass a judicious order after proper appreciation of facts and

submission of the noticee."

7.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has

been issued only on the basis of the data received from the Income

Tax department. Therefore, on this very ground the demand raised

vide the impugned SCN is liable to be dropped.

8. The adjudicating authority had confirmed the demand of

Service Tax in the impugned order by not considering exemption

benefit under Sr. No. 13 (a) and 25 (a) of the Notification No.

25/2012-ST dated 20.06.2012 to the appellant, inter alia, holding

that the appellant had not produced any evidence to prove that the
said amount credited in their account was against services

provided to Government, a local authority or a governmental

authority by way of carrying out any activity in relation to any

function ordinarily entrusted to a municipality in relation to water

supply.

9. For ease of reference, I reproduce the relevant provision of Sr.

No. 13 (a) and 25 (a) of Notification No. 25/2012-ST dated

20.06.2012 as amended vide Notification No. 06/2015 dated

01.03.2015 (effective from 01.04.2015), which reads as under:

"NotificationNo. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise ofthe powers con
7
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(1) of section 93 of the Finance Act, 1994 (32 of 1994)
{hereinafter referred to as the said Act) and in supersession of
notification No. 12/2012- Service Tax, dated the 17th March,
2012, published in the Gazette ofIndia, Extraordinary, Part 11,
Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the
17th March, 2012, the Central Government, being satisfied that it
is necessary in the public interest so to do, hereby exempts the
following taxable services from the whole of the service tax
leviable thereon under section 66B ofthe saidAct, namely:

1...

2 .

3 ..

13. Services provided by way of construction , erection,
comm1ss1onmg, installation, completion, fitting out, repair,
maintenance, renovation, or alteration of,

(a) a road, bridge, tunnel, or tenninal for road transportation for use by
general public;

14 .

15 ..

25. Services provided to Government, a local authority or a
governmental authority by way of --

(a) carrying out any activity in relation to any function ordinarily
entrusted to a municipality in relation to water supply, public health,
sanitation conservancy, solid waste management or slum improvement
and upgradation; or

10. In view of the above proviso of Sr. No. 13 (a) and 25 (a) of

Notification No. 25/2012-ST dated 20.06.2012 as amended vide

Notification No. 06/2015 dated 01.03.2015, it is amply clear that if

the appellant provided services by way of carrying out any activity

in relation to any function ordinarily entrusted to a municipality in

relation to water supply, public health, sanitation conservancy,

solid waste management or slum improvement and upgradation

and services provided by way of construction, erection,

commissioning, installation, completion, fitting out, repanr,

maintenance, renovation, or alteration of a road, bridge, tunnel, or

terminal for road transportation for use by general public the

services provided by the appellant is exempted one.

11. On verification of the various documents submitted by the

appellant, viz. copy of contracts with Ahmedabad Municipal

Corporation, copy of work order in AMC, /4~~AS for F.Y.

• (6$$%»1E et
;~ ,.et.. ,..,.... ~~ ii
·-~•, .,, c'1<c..:.· ·~-·:·'
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2014-15 and 2016-17, I find that the appellant had provided

services to Ahmedabad Municipal Corporation related to supplying

water tanker and in relation to public health, sanitation

conservancy, solid waste management or slum improvement and

upgradation at different place in Ahmedabad and supplying

labourers and machinery at various places in Ahmedabad for

construction of Road. Therefore, the said services were exempted as

per Sr. No. 13 (a) and 25 (a) of Notification No. 25/2012-ST dated

20.06.2012 as amended vide Notification No. 06/2015 dated

01.03.2015. Under the circumstances, I find that the version of the

appellant that they were engaged in the services by way of carrying

out any activity in relation to any function ordinarily entrusted to a·

municipality in relation to water supply, public health, sanitation

conservancy, solid waste management or slum improvement and

upgradation at different place in Ahmedabad and services provided

by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or

alteration of, a road, bridge, tunnel, or terminal for road

transportation for use by general public and that consideration so

received against providing such services were exempted vide Sr. No.

No.13 (a) and 25 (a) of Notification No. 25/2012-ST dated

20.06.2012 as amended vide Notification No. 06/2015 dated

01.03.2015 has to be· considered in their favour in absence of any

contrary evidences brought on record by the adjudicating authority.

12. Since the demand of service tax is not sustainable on merits

there does not arise any question of interest or penalty in the matter.

13. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being not

legal and proper and allow the appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in
above terms.

9
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To
M/s. Mohammad Iqbalhusen Shaikh,
Shop No. 3, Nr. Kheruwala Hall,
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Ahmedabad, Gujarat- 380 006.

The Deputy Commissioner
CGST & Central Excise
Division IV, Ahmedabad.
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Dated:_]}].09.2023
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O

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. THe Commissioner Central GST, Ahmedabad South.
3. The Deputy Commissioner, CGST, Division IV, Ahmedabad South

4. The Asstt. Commissioner (HQ System) Central GST, Ahmedabad
$894th (for uploading the OIA).

LGuard File.
6. P.A. File.
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